
STATE OF NEtr, YORK
STATE TAX CO}IHISSION

In the l' latter of the Petitlon

of
LUCIA K. CT'NEO & IREITE GARBARINO

Executrixes of the Estate of
LAWRENCE A. CUNEO :

For a Redetermination of a Defieiency or
a Refund of Personal Income :
Taxes under Art icle(s) ZZ of the
Tax taw for the (Year(s) 1961 :

State of New York
County of Albany

Lynn Wilson ,

she is an employee of ttre Departnent

age, and that on the 10th day of

ATFIDAVIT OF HAITIIIG
OF HOTICE OT DECISTON
BY (cERTrrrED) HaIt

being duly swornl deposes and ltays that

of Taxation and Financer over 18 years of

May , L972, she served the nlthln

Notic_e pf .Decisig 
[A:ifi:"d5'iLl.ot8nl 

by (eertified) mall ripon LUCIA K. cuNEo &
.E;xecuEraxes ot the Estate of IRENE GARBARINO

LAWRENCE A. CttNEO (representatlve of) the petitl.oner in the wlthin

proceedingr by enclosing a true copy thereof in a seeurely sealed postpald
Lucia K. Cuneo & Irene Garbarino

wrapPer addressed as follows: E:<ecutrixes of the Estate of Lawrence A. Cuneo
c/o Van M. Logan, Esq.
11 Park Place

and by deposttlng same encrosedNffaYpdJtpalF$rytffiJly addressed wrapper ln a

(post office or official deposltory) under the exclusive care and cuetody of

the tlnited States Post 0ffice Departnrerrt withln the State of lfew York.

Ttrat deponent fufther says that the said addressee ie the (representatlve

of) petltloner hereln and that the addregs set forth on sald wraPPer is the lart

known address of the (representatlve of the) petitloner.

Sworn to before me thls

day of I4aY0th ,L972
,  - !  J t /  I  r

/a



STATE OF NEW YORK
STATE TAX COM}IISSION

In the Matter of the Petitlon

of
LUCIA K. CUNEO & IRENE GARBARINb

Executr ixes of the Estate of

AFTI DAVIT OF I,IAITIIIG
OF NOTICE OT DECISTOT{
BY (CERTIFIED) I,IAIL

ro*twFFA98tftn"SI{NPBr 
" 

o"cr"i"n"y ort
a Refund of Personal Income
Taxes under Article(s) ZZ
Tax Law for the (Year(s) 1961

of the

State of l{ew York
County of Albany

Lynn Wilson , belng duly sworn, deposes and says that

she is an employee of ttre Department of Taxation and Financer over 18 years of

agel and that on thelOth day of May , L972, she served the rl thln

Notice of Decislon (or Deterninatlon) by (eerttfied) mall upon VAN M. LOGAN, ESQ.

(representatlve of) the Petltloner ln the wlthin

proceeding, by encloslng a true copy thereof in a seeurely eealed postPald

wrapper addressed as follows: Van M. Logan, Esq.
11 Park place
New York, New York

and by deposltlng same enclosed in a postpald properly addressed rrapper ln a

(post office or official deposltory) under the exclusl.ve care and curtody of

the Unlted States Post Office Departrnent wlthln the State of lfen York.

Ttrat deponent further says that the sald addreseee is the (repreeentatlve

of) petltlone.X hereln and that the addreas eet forth on sald *raPp€r 1r the lart

known address of the (repreeentatlve of the) petitfoner.

Sworn to before ne this

10th day of Ma



STATE OF NEW YORK
STATE TAX COMHISSION

ln the llatter of the Petitlon
:

of
LUCIA K. CUNEO & IRENE GARBARINO

Executr ixes of the Estate of

or

the

ro't*w#uH?Frfi ;,,."tHu9r " 
o"nc iency

a Refund of Personal Income
Taxes under Art icle(s) ZZ of
Tax law for the (Vear(s) 1961

AFTIDAVIT OF MAILING
OF HOTICE OT DECISTON
BY (CERTTFIED) l,tAlt

State of New York
County of Albany

Lynn Wilson , being duly sworn, dcposes and says that

she is an anrployee of the Department of Taxation and Financer over 18 years of

age, and that on the lothday of May , L972, she served the wlthin

Notice of Decision (or Determination) by (eertified) mall upon SOLOMON STEINER,

c  .  P .A . (representatlve of) the Petitioner in the wlthltt

proceedlngr by enclosing a true copy thereof in a seeurely sealed postpald

wrapper addressed as foIlows: Solomon Steiner, C.P.A.
52L5 Shel}ing Place NE
Wash ing ton ,  D .C .

and by deposltlng same enclosed in a postpald properly addressed r*rapper I'n a

(post office or official deposltory) under the exclusive care and custody of

the tlnited States Post Office Departnrent withln the State of lfew York.

That deponent further says that the said addressee is the (representatlve

of) petitl.oner hereln and that the addrees set forth on sald wraPPer le the last

known address of the (repreeentatlve of the) petitloner.

Sworn to before rne this -_?..
c1 ', "4/"/*";-

/ / /



STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N ,  P R E S I D E N T

A ,  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, ROOI2I4A

STATE CATVIPUS
ALBANY, N. Y. I22N

AREA COOE 518

457-2655, 6,  7

stAtE lAr coMMtsSlor l

HEAI| ' .C UXtt

EOWARD ROOK

tlcrEtAtY TO
coMMt3ttot l

AOOiE33 YOUi iEPLY TO

HllFr Albany l  New York

firt fOr tffit

lffifr f,. ffi I lrila Utrrfn
lmtrtrr 6t l[. nlrfi oil rrr!l!. l. ffi
qlo b t. l.1p, Ig.
ll frif ttn
ft lcrtr ilt Snt

tru Xr ffi ril *.
Please take  no t ice  o f  the

trDulnr
ETtr.Iil . .
l 0 s e d  n e r e w l t n .the  Sta te  Tax  Commiss ion  enc losed

Please take  fu r ther  no t ice  tha t  pursuant  to  sec t ion(s )

iiryo,,t to revrew "" .o;i,:l"ollX.l3l ;ilrT:"l3f,ili""o
wi th in  *  m1p a f te r  the  da te  o f  th is  no t ice .

Any  inqu i r les  concern lng  the  computa t lon  o f  tax  due or
re fund a l lowed in  accordance w i th  th is  dec is lon  or
concern ing  any  o ther  mat te r  re la t ing  here to  may be
addressed to  the  unders igned.  These w i l l  be  re fe r red
to the proper party for reply.

cc  Pet i t loner '  s  Representa t lve
Law Burecu

o f

rI C*rtl
Hear inq  Of f i cer



8tA1!E OP r8W yOnK

SrArT fAX COilIIISSIOT

fn the llatter of the Fetltion

of

LUCIA X. CUNEO

&

IREITE GAN,BARITO

as Executrixes of the Brtate of Lawrcncc
A. Cunc@, Deceared

for Redeternination of Deficiency or for
Refund of Fersonal Xncourc Tax llndcr Article
22 of the Tax Lav for the ycar 1961

BCIEIOT

Fetltioncrs, Lucia K. Cuneo and Irenc Garbarl.noe a! GrGcutri,xcr

of the Ertatc of Lawrcnce A. Cuneo, dcccaecd, have ftlcd a pctltlon

for redcterninatl.on of deficicncy or for refund of Pereonal tncil.

lFax under Articlc 22 of the Tax Law for the year 1961 (ftlo *1027).

A formal hearLng vac hold before Solonon 8l.ee, Hearl.ng Officorr rt

the off,lces of, the Statc Tax Comiesion, 8O Centre Streot, f.r YorL,

xcu Yorkr oD octobcr 21, 1966, at 2rOO P.!i. PctltionGrr apllGrrcd

by Van ll. Logan, Beq.

rlrprucs oF rAcT 
I

l. Fetitionerc, LucLa K. Cunco and xrcnc Garbarinor filcd e

Bov York Stat@ Fiducl.ary nGturn for the egtate of Lavrcnce A. Cunoo

for thc year 1961.

2. On tiarch 16, Lg64, the Ineone Tax Bureau Lreucd a rtrtonont

of aradit changea agaLnrt thc ottate of Lavtrcncc A. CuReo, &ucl.e I.

Cuneo, ExecutrJ.x, inposLng personal inconc tax on Ltg allcgcd rharc of

the undistrLbutcd taxable ineqe of Peter'o Backyard, Ine., for thc

year ending February 28, 1961, upon the ground that rincc thc cor1rc-

-l

q
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ration elected to be taxed aa a aaall bregLneer corlrcration, tho

ertate nuet include ln its own income thc current undistributod

taxablt income of such "Tax Ogrtion" eorporation and accordingly

icsued a flotice of Deflcicncy in the aum of $92A.72.

3. Lavrence A. Cuneo died on Fcbruaty 23,196I.

4. I"etters tertancntary for the egtate of Larrcnce A. Cuncot

dcceaged, were Erantcd to Ircne Garbarino and Lucia f,. Cunco,

Excctrtrices, nancd in hie lact wlll and tegtanont, by tho Surrogatc'c

Court of the County of tcy York on t{arch 22, 1961.

5. Frior to thic death, Larrence A. Cunco vas the oryn€r of 25

rharea of the comon stock of Peter'r Backyard, Inc., out of a total

of 100 chareg iagued and outgtanding.

6. On February 4, 1960, Lawrcnee A. Cunco and the orncrt of, rll

of the othcr losucd and outatandlng aharer of Pcter'e Backyrrd, ftlc,1

entered Lnto a etockholdcrs rgreGncnt provlding for ccrtaiu ll,nl,tatlonr

upon the right to tranrfor or oncunbcr tho eaid atock and filrtbcr

providing a fornrula for the ralc of aaid stock.

7. Faragraph "3" of the aforecaid atockholdcrg rgrGGrcnt Pro-

vlded that ulron thc death of one of tho partiea all of thc coeo-

rationJg stock owned by hln shall bc "sold-to and purchaacd by' the

corporation to the extcnt Lt nay legally purchace it and tbc belaneo

of his gtock shall ba 'cold to and purehaced by' thc rurvlvlng rtoct-

hotdarg in ratio to thoir gtockholdir.rEs. Paragreph "4' of the rgroc-

nent providcd for nethod of valuLng thc atoek and for thc tcnt of,

the palment of thc purchare prt-ce.

8. lhat on lr{arch 24" 1960, Pcter'a Eaekyard, Inc., and ttr

shareholdcrs elected to be taxed aa a enall burincar corporatLon

pureuant to Scction 1372 of the Intcrnal R.evcnue Codc.
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9. On the United States Smal1 Business Corporation Return

of  Income of  Peter 's  Backyard,  Inc. ,  for  the taxable year  beginning

Marctr 1, 1960, and ending February 28, 1961, the estate of Lawrence

A. Cuneo was l isted as the owner of 25 shares of the corporation and

i ts  share of  undis t r ibuted.  taxable income was f ixed at  $14,630.17.

10. On the United States Smal1 Business Corporation Return of

Income of Peter's Backyard, Inc. ,  for the taxable year beginning

March 1,  1961,  and end. ing February 28,  7962,  the estate is  not  l is ted

as an owner of any shares of the corporation. 
t

CONCLUSIONS OF I,AW

A. That the beneficial owners of the stock of Peter's Backyard,

rnc. ,  as of February 28, 1961,.. were required to incrude in ttreir

gross income an amount equal to the corporations undistr ibuted taxable

income for i ts taxable year ending as of that date. fnternal Revenue

Code  Sec .  1373  (b )  Reg .  Sec .  1 .373 - I  ( a ) ,  Reg .  Sec .  t - 371 -1  (d )  ( f  ) ;

Ha ro ld  C .  Kean  51  TC No .  35 .

B.  fhat  contro l  o f  the shares of  Peter 's  Backyard,  Inc. ,  or ,yned

by Lawrence A. Cuneo passed to the surviving stockholders at the t ime

tha t  da te .  In  Re Es ta te  o f Ger lew1 tz ,  160  N .Y .S .  2nd  564 ,  3  A .D .  2d

of the death of the decedent

and not  the decedents estate,

dent 's  s tock on Februar : !  28,

stock had not passed and the

on February 23, I96L, and therefore they,

were the beneficial owners of the dece-

1961, even through legal t i t le to the

purehase price has not been f ixed as of

A. Cuneo, as of February

the  25  sha res  o f  Pe te r ' s

pr ior  to  h is  death,  i t  pro-

income for the year 1961

28o  (1s t  Dep t . ,  r 957 )

C. fhat since the estate of Lawrence

28,  1951,  was not  the benef ic ia l  ovrner  of

Backyard, Inc., owned by Lawrence A. Cuneo

perly excluded from New York State taxable



-4 -

the undietributablo taxable Lncone of Peter'e Backyard, Ine.r attrl-

butablc to those sharcs for the year ending February 28, 1961.

D. llhat thc petltion of Lucia tr(, Cunoo and Irene Garbarl.no

at executrixec of thc cstatc of Lavrcnec A. Cuneo, dcccarodr ie

grantcd and the notiec of deficLency dated t{arch 16, 1964, Lt een-

cel led.

DilItsDr Albany, f,ew York SrAtE TIX COmlrSSrOr

2"7/a,/?re,

corltlS8IOuBn

coilHrsgrorGn


